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I Introduction
Plaintiff Leonard Johnson filed three lawful public records requests to the Town of Prosper,
Texas, using a pseudonym, Geoft Hodges. Nine months later, he was unlawfully arrested for
allegedly impersonating a public official—Prosper Town Councilmember Jeff Hodges. From the
outset, it should have been obvious to Town officials, and to any reasonable official, that Plaintiff
was usingg@@pséudonym and was not attempting to hold himself out as Councilmember Hodges, or
to wield any efficial authority he did not have. Nonetheless, Defendants carried out a nine-month
investigation into Plaintiff’§"1dentity because they did not like what he was asking for—police
records—and why hefwas asking for them—to hold the Police Department and Town officials
accountable to the public. For his troubles, Plaintiff was arrested and subjected to a prosecution
that was dismissed by the presidinggurdge Because the lack of an actual criminal offense, and the
unconstitutional implications of Plaintitf§ prosecution, were apparent from the face of the
indictment. Defendants violated Plaintiff’s Feurth Amendment rights to be free from a search and
an arrest without probable cause, and his FirsthAmendment rights to speak and petition the
government without fear of retaliation. Plaintiff has statedévalidmplausible claims for each, and
properly pled claims for supervisory liability against Chief Kewalski, and for municipal liability
against the Town of Prosper. Plaintift’s claims should be allowed t6proceed.
II. Plaintiff’s Response to Movants’ Statement of Issues
Plaintiff responds to the Movants’ Statement of Issues as follows:

a. Response to Defendant Officers

i. Plaintiff plausibly alleged a supervisory liability claim against Chief
Kowalski, because Plaintiff adequately and plausibly pled his personal
involvement in Plaintiff’s investigation and arrest;

ii. Plaintiff adequately established valid Franks and Malley claims against Lt.
Boothe and Chief Kowalski;
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1il.

1v.

V1.

It was clearly established that a search and arrest without probable cause
violates the Fourth Amendment; Plaintiff therefore adequately pled a Fourth
Amendment claim that overcomes the Defendant Officers’ claim of
qualified immunity;

It was clearly established that an arrest which is substantially motivated
against the exercise of one’s constitutional rights violates the First
Amendment; Plaintiff therefore adequately pled a First Amendment claim
that overcomes the Defendant Officers’ claim of qualified immunity;
Declaratory relief is available if any of Plaintiff’s claims survive dismissal;
Plaintiff adequately pled that Defendants acted willfully, intentionally, and
recklessly, such that punitive damages are available.

b.#Response to Town of Prosper

1.

ii.

Plaintiff plausibly alleged that Town Council’s direction to investigate and
prosecute Plaintiff was a policy that was the moving force of Plaintiff’s
Fourth and First Amendment injuries;

Plainfift is"éntitled to declaratory relief if his underlying municipal liability
claim gurvives dismissal.

III.  Factual Background

Plaintiff Leonard Johnson file@ thfée public records requests under the Texas Public

Information Act to the Town of Prosper andsits Police, Department. The first two, filed within

minutes of each other on October 14, 2020, broadly/soughtimformation about the Town’s police

department: an organizational chart, basic personnel infopmatiemgand statistical data about the

Police Department’s criminal investigation case closure ratesy, Compl. §4 24-25. The third, filed

two weeks later, was incomplete and therefore required no responsé. Dkt. 8-5 at 3.

Plaintiff was afraid that asking for these records using his real name ce@ild%prompt some

form of retaliation. Compl. q 27. Plaintiff’s wife, Roxanna, worked for the Town,as anfémergency

services communications manager and had close working relationships with police official§, which

he did not want to jeopardize. Id. q 14—15. Plaintiff was also personally afraid of how the Poliée

Department would react if he sought information that could place the department in a negativé
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light. Id. 9 34; see also Dkt. 8-15. Plaintiff thus used a pseudonym—Geoff Hodges—and parody
email account—prospercitycouncil@gmail.com—to submit his requests.

Plaintiff did this to protect his own identity. Compl. § 34. As someone who was familiar
with making public records requests, Plaintiff knew that a name was not strictly required to file a
request anyway. /d. q 12. But because the Town of Prosper’s online forms required that he supply
a namg'and"email in order to process his requests, he picked names that were “tongue-in-cheek”
references fogthe Town’s government, a choice which “reflected [his] desire to hold the town
accountable.” Id. § 29. The s#ame he used—Geoff Hodges—is similar to the name of Prosper Town
Councilmember Jeff¢Hodges: The email he chose, prospercitycouncil@gmail.com, was a
noticeable parody of Prosper/s govethment—Prosper is a Town, not a City. /d. 9 29.

Plaintiff did not think the namie he used mattered all that much. A reasonable officer under
the circumstances would have thoughf'thgfgsamey The Texas Public Information Act, except in
limited circumstances, does not require a name to process a request for public records. Id. 9§ 72;
see generally Tex. Gov’t Code Ch. 552, Subchapter E (Procedures Related to Access). It also
requires governmental bodies to treat all requestors “uniformly, swithout regard to the position or
occupation of the requestor, the person on whose behalf the'tequest is amade, or the status of the
individual as a member of the media.” Id. § 552.223. And evefi'wherefa governmental body
believes it is obliged to verify the identity of the requestor, the TPIA permits gov@rnmental bodies
to correspond with the requestor to do just that. See Tex. Gov’t Code § 552:222(a)No, Town
official ever attempted to verify Plaintift’s identity. In fact, Town public records officials.appeated
to process Plaintiff’s requests as if he was any other member of the public. Compl. 9 32,56, 80.

The substance of the Town’s response to his lawful requests gave Plaintiff cause fof

concern. /d. 44 32—33. Plaintiff opted to share these concerns directly with the entire Town Council
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and Town leadership, including Councilmember Jeff Hodges—the alleged subject of his
impersonation. /d. 9§ 34. On November 2, 2020, Plaintiff used his prospercitycouncil@gmail.com
account to send an unsigned email to the Town’s political leadership in order to explain his desire
to protect his anonymity, and to describe his belief that Town officials were not being forthright
with/the records he requested. /d.

Unbeknownst to Plaintiff, his requests had already drawn the attention of Prosper Police
leadership.Sheértly after Plaintiff filed his lawful, pseudonymous requests, Chief Doug Kowalski
communicated “with Coungilmember Jeff Hodges to confirm he was not the person who filed
Plaintiffs’ requests. Id. 9 36-39. Having confirmed that Councilmember Hodges was not the
requestor, this should have béen theénd of the inquiry—after all, nothing about the requests was
improper, and the TPIA requires that@ll requestors be treated equally. Tex. Gov’t Code § 552.223.
But reasonable heads did not prevail here dn response to Plaintiff’s lawful records requests and
subsequent correspondence critical of the Towm’s handling of his requests, Town officials opted to
criminally investigate Plaintiff for impersonatingy€ounéilmember Jeff Hodges, a third-degree
felony under the Texas Penal Code. Tex. Penal Code § 37411 (aj)@hy). Compl. 99 36—40. They did
this despite being aware from the beginning that Plaintiff*had met aetually impersonated Jeff
Hodges, that Plaintiff had not shown any intent to hold himself outds the Conncilmember, and that
he did not attempt to wield official authority he did not possess. Plaintiff only usedthémame “Geoff
Hodges” to submit the online forms that initiated his public records requests, neyenused the name
again thereafter, and explained directly to Town Council—including Councilmember deff
Hodges—that he only sought to protect his identity, and nothing more. Id. 49 31, 34, 48, 79.

To Defendants though, this was enough to embark on a nine-month investigation intg

Plaintiff’s identity, that would end in Plaintiff’s unlawful and retaliatory arrest. In the process,
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Defendants obtained four separate warrants that were founded upon facially deficient probable
cause affidavits which materially withheld crucial, exculpatory facts; and were at least willfully
misleading as to others. The first two warrant affidavits, filed on March 5, and March 8, 2021, did
not disclose that Plaintiff’s requests for “official government information” were made pursuant to
the Texas,Public Information Act; they withheld from the reviewing judge Plaintiff’s voluntary,
unpronipted disclosure to Town Council that he used a pseudonym to maintain his anonymity; and
they falsely‘clatmed that Plaintiff had evaded attempts to verify his identity, when in fact no Town
official had ever made suchfan attempt. /d. 9 45-58. The information Lt. Boothe obtained from
Plaintiff’s email accoufits after executing these unlawfully procured search warrants led Lt. Boothe
to finally unmask Plaintiff onfApril 20, 2021. /d. 9 59-60.

Having identified the anomymous) requestor as Plaintiff, Defendants tied up their
investigation and returned to court to @btaifi an arrest warrant, and search warrant for Plaintiff’s
home. 1d. 4 65. Lt. Boothe—acting with his saperiof, Chief Kowalski’s approval—filed his second
pair of facially deficient and willfully misleading wastantdffidavits to obtain the reviewing judge’s
sign-off on the arrest. /d. Y 66-81. The July affidavits dig€losedafor the first time what should
have been disclosed originally: that Plaintiff’s requests were fogpublic infermation under the Texas
Public Information Act. Id. § 70. But Lt. Boothe’s affidavits réimforced the same faulty and
misleading narrative that he relied upon in his March affidavits.

Despite his familiarity with the TPIA, Lt. Boothe failed to note that theyTRIAd@dquired all
requestors be treated equally, and thus there was no official authority Plaintiff could‘hayedwiclded
that would have given him special access to the records he sought. /d. He again pointed4o
Plaintiff’s alleged admission that he used a fake email in his November 2, 2020 email to Towd

Council, but again withheld Plaintiff’s stated reason for doing so—to maintain his anonymity. /d.
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9 72. Lt. Boothe pointed to Plaintiff’s use of an entirely separate pseudonym—Sam King—but did
not assert any other factual detail to explain how this furthered the impersonation offense. /d.  73.
And he again falsely claimed that Defendant had evaded attempts to identify him, when in fact no
attempts had ever been made. /d. 9 80.

With improperly-obtained arrest and search warrant in hand, Defendants unlawfully
arrested Plamtiff and seized his personal effects from his home on July 20, 2021. Then, on
November 442021, a Collin County grand jury issued a facially deficient indictment, alleging
Plaintiff “impersonate[d] agublic servant, namely Jeff Hodges, a Prosper City Councilman, with
intent to induce DeviafReaves to submit to the pretended official authority of the defendant or to
rely on the pretended official acts of the defendant by sending open records requests to the Prosper
Police Department in attempt to obtain poliee records[.]” Id. 9 §3.

For the next year, Plaintiff wds fofced to endure the stress and trauma of a criminal
prosecution that he knew to his core to be wromg. The presiding judge in his criminal matter agreed
with that assessment. On November 6, 2022, Plaintiff filéd=a,motion to quash his indictment on
three grounds: “(1) that the indictment failed to state an offénse(2) that Plaintiff’s right to use a
pseudonym in seeking public information was protected byithe First Amendment; and (3) that
Plaintiff’s right to make a public information request was also protéeted byshe First Amendment.”
1d. 9] 87. That motion, which was unopposed by the Collin County District Attefheygwas granted
by the district judge the very next day. /d. 9 88.

Defendants’ actions turned Plaintiff’s exercise of his First Amendment rightsito_speaksnd
petition the government, and his statutory rights to request public records, into a criminal offense.
Their completely novel interpretation of the impersonation statute and the TPIA, and their decisiod

to retaliate against Plaintiff for exercising his rights, was unconstitutional under the Fourth and
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First Amendments. Plaintiff brought this lawsuit to remedy the harms he suffered, and to ensure
something similar does not happen again. For the following reasons, his claims should proceed.
IV.  Legal Standard

a. Pleading Standard

“To survive a Rule 12(b)(6) motion to dismiss, a complaint ‘does not need detailed factual
allegationss” bat must provide the plaintiff’s grounds for entitlement to relief—including factual
allegationsthat” when_assumed to be true ‘raise a right to relief above the speculative level.””
Cuvillier v. Taylor, 503 F.3d'397, 401 (5th Cir. 2007)). Thus, a complaint must “contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (queting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

At the motion to dismiss stage, the ®court[] must consider the complaint in its entirety, as
well as other sources courts ordinarily €Xaniihe when ruling on Rule 12(b)(6) motions to dismiss,
in particular, documents incorporated into theseomplaintby reference, and matters of which a court
may take judicial notice.” Tellabs, Inc. v. Makor Issues &fRights, Ltd., 551 U.S. 308, 322 (2007).
“The court ‘accepts all well-pleaded facts as true, viewing themamthe light most favorable to the
plaintiff.”” Guidry v. Am. Pub. Life Ins. Co., 512 F.3d 177,318045th_€ir. 2007) (quoting In re
Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007))s

b. Qualified Immunity

Qualified immunity is generally resolved in two parts: (1) “whether the officér’svalleged
conduct has violated a federal right”; and (2) “whether the right in question ‘Wwasg*cledtly
established’ at the time of the alleged violation, such that the officer was on notice of the
unlawfulness of his or her conduct.” Bailey v. lles, 78 F.4th 801, 807 (5th Cir. 2023) (quoting Colé

v. Carson, 935 F.3d 444, 451 (5th Cir. 2019).
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A right is clearly established when the “contours of the right [are] sufficiently clear that a
reasonable official would understand that what he is doing violates that right.” /d. (quoting
Anderson v. Creighton, 483 U.S. 635, 640 (1987)). If it was “clear to a reasonable officer that his
conduct was unlawful in the situation he confronted[,]” then the officer has violated clearly
established law. Keenan v. Tejeda, 290 F.3d 252, 261 (5th Cir. 2002). “The central concept is that
of "faig’waring’: The law can be clearly established ‘despite notable factual distinctions between
the precedents’relied on and the cases then before the Court, so long as the prior decisions gave
reasonable warning that the€onduct then at issue violated constitutional rights.”” Kinney v. Weaver,
367 F.3d 337, 350 (5th Cir. 2004) (quoting Hope v. Pelzer, 536 U.S. 730, 740 (2002)); see also
Davidson v. City of Stafford, 848 F.3d 384, 394 (5th Cir. 2017). “The defendant’s acts are held to
be objectively reasonable unless al/lde€asonable officials in the defendant’s circumstances would
have then known that the defendanf’s gonduct violated the United States Constitution[.]”
Thompson v. Upshur Cty., Tex., 245 F3de447, 457 (5th Cir. 2001). “The ‘defendant’s
circumstances’ includes facts known to the defendant. Howewver, because qualified immunity turns
only upon the objective reasonableness of the defendant’s aéts, agaiticular defendant’s subjective
state of mind has no bearing on whether that defendant is entitled f0'qualified immunity.” /d.

V. Evidentiary Objections

As an initial matter, the Defendant Officers attached fifteen exhibits togfhein Motion and
ask the Court to either take judicial notice of their facts, or accept them because theys@réuecords
which were referred to in the Complaint. Dkt. 8 at 4. Plaintiff offers two limited objeetions todhis
request: (1) the contents of Defendants’ exhibits are not judicially noticeable; see Franklin v. Apple,
Inc., 569 F. Supp. 3d 465, 47677 (E.D. Tex. 2021) (Mazzant, J.); and (2) even if the Court cad

review the attached records because they are referred to, and therefore incorporated, into Plaintift’s
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Complaint, the Court may not accept Defendants’ characterizations of those records—certainly
not when those characterizations would conflict with, or negate, plausible allegations made in the
Complaint. See Bosarge v. Miss. Bur. of Narcotics, 796 F.3d 435, 440—41 (5th Cir. 2015).

VI.  Plaintiff Has Plausibly Alleged a Violation of his Fourth and First Amendment
Rights.

Turning to the merits, Plaintiff asserts claims for unlawful search and false arrest under the
Fourth"Amendment, and direct and retaliatory violations of his First Amendment rights. Because
his First Amendmefit claims are conditional on finding no probable cause, Plaintiff leads with his
Fourth Amendmengyclaim; then moves to his First Amendment claim having established that no
reasonable officer wouldyhave fotind probable cause under the circumstances.

a. Legal Standard\for Probable Cause

“The ‘long-prevailing’ constitutiénal standard of probable cause embodies ‘the best
compromise that has been found for{ accemmodating [the] often opposing interests in
safeguard[ing] citizens from rash and unreasonable terferences with privacy and in seek[ing] to
give fair leeway for enforcing the law in the community’s protection.” Ybarra v. lllinois, 444 U.S.
85, 95-96 (1979). Probable cause is “a fluid concept—turning®en the assessment of probabilities
in particular factual contexts—not readily, or even usefully, reduceddo a neat set of legal rules.”
Florida v. Harris, 568 U.S. 237, 244 (2013) (quoting llinois v. Gates, 462 U.S. 213, 232 (1983)).

“Probable cause exists when the facts and circumstances within thé arresting officer’s
knowledge, or of which he has reasonably trustworthy information, are sufficient/to occasion a
person of reasonable prudence to believe an offense has been committed.” Evett v. DETNTEF, 330
F.3d 681, 688 (5th Cir. 2003) (quoting Bigford v. Taylor, 834 F.2d 1213, 1218 (5th Cir. 198%)).
That standard is not “toothless.” Bigford, 834 F.2d at 1218. It requires “a reasonable basis under

the circumstances” for concluding that a crime was committed, “and for acting on it.” /d.
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“The facts must be known to the officer at the time of the arrest; post-hoc justifications
based on facts later learned cannot support an earlier arrest. Club Retro, L.L.C. v. Hilton, 568 F.3d
181, 204 (5th Cir. 2009) (citing Sibron v. New York, 392 U.S. 40, 62—63 (1968)). “Courts must
look to the ‘totality of the circumstances’ and decide ‘whether these historical facts, viewed from
the standpoint of an objectively reasonable police officer’ demonstrate ‘a probability or substantial
chancefofeftminal activity.’” Terwilliger v. Reyna, 4 F.4th 270, 282 (5th Cir. 2021) (quoting Dist.
of Colum. v. Wesby, 583 U.S. 48, 5657 (2018)). Law enforcement “also may not disregard facts
tending to dissipate probablécause.” Bigford, 834 F.2d at 1218.

b. Defendants Lacked Probable Cause to Search and Arrest Plaintiff for Impersonating
a Public'©fficials

Defendants arrested Plaintiff un@er a completely novel and untenable application of the
impersonation statute, Tex. Penal"Coded§ 37.11(a)(1), to Plaintiff’s lawful request for public
records. As discussed below, no reasonable officer would have believed they had probable cause
to arrest Plaintiff under these circumstances. Plaifitiffididnot actually impersonate Councilmember
Jeff Hodges, and it would have been obvious to a rea§onable officer that he lacked the specific
intent required under the circumstances to be held criminallydiable.

i. Impersonating a Public Official, Tex. PenaldCodeys 37.11, Requires a
Showing of Actual Impersonation, Paired with a Specific Intent.

Impersonating a Public Official is a third-degree felony offensegthatsectes when one
“impersonates a public servant with intent to induce another to submit to the‘person/spretended
official authority or to rely on the person’s pretended official acts.” Tex. Penal Code §3 ZdA'T(a)(1).
Because the offense focuses on the actions of the alleged impersonator, it is “essentially a nature-

of-conduct offense with an accompanying specific intent.” Cornwell v. State, 471 S.W.3d 458, 464

10
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(Tex. Crim. App. 2015). In other words, “it is the act of conduct that is punished, regardless of any
result that might occur.” Young v. State, 341 S.W.3d 417, 423 (Tex. Crim. App. 2011).

Broken into its component parts, the offense requires the actus reus of impersonation, and
the mens rea of intent that another “submit to the person’s pretended official authority or to rely
on the petson’s pretended official acts.” Tex. Penal Code § 37.11(a)(1). The specific intent is what
safegudrds®the offense from raising fraught constitutional problems; otherwise, mere
impersonationalone would run the risk of criminalizing all forms of protected speech and
expression. A timely example illustrates the point: without the specific intent required here, a
person who dresses asPresident Joe Biden or Senator Ted Cruz for Halloween could be prosecuted
for impersonation. The Texag Courtlof Criminal Appeals has thus been clear: “An accused may
not be convicted on a simple showifig that he falsely held himself out to be a public servant.”
Cornwell, 471 S.W.3d at 464. Here, Plaintiff plausibly alleged that Defendants lacked probable
cause to arrest him because he neither committed thejact of impersonation, nor possessed the
requisite specific intent—as any reasonable offictalwould haye concluded.

ii. Plaintiff Did Not Impersonate Town Coungilimember Jeff Hodges.

First, the impersonation offense required Plaintiff to'impersonate[] a public servant[.]”
The statute itself does not define “impersonation,” but other souf€es offer guideposts. For one,
courts interpreting the impersonation offense have explained that impersonafiofiyrequires the
alleged impersonator to adopt a “false assumption or pretension ... that he is ajpubliesSefvant . . .
.7 Tovar v. State, 777 S.W.2d 481, 489 (Tex. App.—Corpus Christi 1989, pet. ref’d), abrogated on
other grounds, Cornwell, 471 S.W.3d at 464. A separate Penal Code provision which criminalizés

online impersonation requires that one “use[] the name or persona of another person” for liability

11
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to attach. Tex. Penal Code § 33.07(a).! Finally, several dictionaries define “impersonation”
similarly, as “an act of pretending to be another person for the purpose of entertainment or fraud”;?
“the act of pretending to be someone else, with intent to mislead or deceive”;® and “the act of
attempting to deceive someone by pretending that you are another person.”

Legal and common understandings of the word “impersonation” thus indicate that a person
impersoOnates another by adopting the actual identity of someone, typically by taking on their name,
persona, tiflegfor’ distinguishing characteristics such as dress or official markings. The typical
prosecution for impersonatidn shows precisely how this definition applies practically. In Tiller v.
State, the defendant cldimed tg be an elected constable, and submitted multiple forms of fraudulent
documentation in an attempt/to establish his authority to purchase two engraved badges from a
company that sells public safety equipment. 362 S.W.3d 125, 126-27 (Tex. App.—San Antonio
2011, pet. ref’d). In Rice v. State, the€appéllateeourt affirmed the conviction of a person who
“[wore] a department of corrections uniformmwith(@ patch that read ‘State of Louisiana’ while
attempting to “retriev[e] a prisoner[.]” 195 S.W.3d@8764879, 881 (Tex. App.—Dallas 2006, no
pet.). In Dietz v. State, the appellant’s conviction for imipersomation was affirmed when he
“identified himself as a Travis County Sheriff’s deputy and shewed [an Austin Police Department

officer] his badge” in order to ask for her assistance in executing adelony warrant. 62 S.W.3d 335,

' See Tex. Gov’t Code § 311.023 (“In construing a statute, whether or not the (statute 4s considered
ambiguous on its face, a court may consider ... common law or former statutory provisions, in€luding laws
on the same or similar subjects[.]”).

2 Impersonation, OXFORD LANGUAGES, accessible at https://www.google.com/search?q=timpérsonation
(last accessed Oct. 23, 2023).

3 Impersonation, DICTIONARY.COM, accessible at https://www.dictionary.com/browse/impersonationg(last
accessed Oct. 23, 2023).

4 Impersonation, CAMBRIDGE DICTIONARY, accessible at
https://dictionary.cambridge.org/us/dictionary/english/impersonation (last accessed Oct. 23, 2023); see
also id. (alternatively defining “impersonation” as “the act of intentionally copying another person’s
characteristics, such as his or her behavior, speech, appearance, or expressions”).

12
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337 (Tex. App.—Austin 2001, no pet.). In Paul v. State, the court there affirmed the conviction of
a person whose car was equipped with “an emergency siren, white lights mounted on the dash, and
a Bexar County fire search and rescue decal on the windshield.” 2020 WL 1869028, at *3 (Tex.
App.—Amarillo Apr. 14,2020, no pet.). And in Torgerson v. State, the appellant “portrayed himself
to bg a pelice officer to certain people” and “had a badge and a gun and identified himself as a
police oOffie€r. 32022 WL 17074838, at *2 n.3 (Tex. App.—Tyler Nov. 17, 2022, pet. ref*d).>
Here, Mefendants have only ever alleged one act satisfies the definition of impersonation—
Plaintiff’s use of the pseudonym “Geoff Hodges” to file his lawful public records requests. This
failed to establish Plaigitiff impersonated Town Council Member Jeff Hodges, because Plaintiff did
not adopt Councilmember J¢ff Hodges’s name, take on his persona, “assum[e]” his identity, or
“preten[d]” to be Councilmember #Modges. Tovar, 777 S.W.2d at 489. Each of Defendants’
affidavits acknowledged and confirmed thi§, explaining that Plaintiff allegedly used “a modified
name resembling that of” Councilmember Hedges, Without ever stating Plaintiff actually adopted
his name at any time. E.g., Dkt 8-3 at 2 (emphasis added); sees€ompl. § 71. And as Plaintiftf alleged,

he only used the name “Geoff Hodges” to submit his requests usimgyan online form. Compl. 9 31,

> See also Calhoun v. State, 2011 WL 398077, at *8 (Tex. App.—Houston [14th Dist.] 2011, no pet.)
(finding impersonation when appellant and another person pulled over a vehicle by{flashing’ bright lights
while dressed as police officers with caps, shirts, handcuffs, flashlights, and badges);®Muxshall v State,
1996 WL 491654, at *1 (Tex. App.—Houston [14th Dist.] 1996, no writ) (finding impetsonation when
appellant was pulled over driving a car with a spotlight, red and blue lights, and a law-enforeemient decal
and when appellant falsely identified himself as a sheriff deputy and gave the officer a false badgediumber
and false supervisor's name); Alvarezmijan v. State, 2014 WL 2146255, at *2 (Tex. App.—Fort Wofth
2014, no pet.) (finding impersonation when appellant gave a woman the impression that he had the authority
to take her to jail while using a security guard badge, a police-like radio, and a toy gun); Ex parte Niswangeus
335 S.W.3d 611, 613 (Tex. Crim. App. 2011) (describing prosecution for impersonation where no-longer-
active volunteer firefighter displayed fire department badge, and arrestee informed officer he was a fireman
in response to her questioning); but see Tovar, 777 S.W.2d at 489 (finding no impersonation where security
guard did not identify himself as a police officer and was only wearing the uniform of a security guard).

13
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48, 79. After, he never used the name again, including in his direct communication to the Prosper
Town Council and municipal leadership two weeks later. /d.

That Plaintiff also furnished a parody email—"“prospercitycouncil@gmail.com”—did not
further support Defendants’ conclusion that Plaintiff’s conduct constituted an act of impersonation.
To afreasonable officer with basic knowledge of Prosper’s government, the obvious misspelling of
Jetf Hodges’s name (Geoff), taken together with the email’s use of “city” instead of “town,” would
have signaledsthat the requestor was someone who perhaps had a keen interest in local politics,
but, without more, was notdetually trying to pass himself off as a sitting Councilmember.® And in
fact, Plaintiff alleged€ublic Information Clerk Devin Reaves—the initial recipient of Plaintiff’s
records requests—did not béglieve they came from Jeff Hodges. Compl. 94 36. Likewise, Chief
Kowalski noted the misspelling of JeffHodges’ name immediately and communicated that directly
to Councilmember Hodges when he called im toyconfirm that he was not the requestor. /d. § 37.

Defendants’ decision to investigateWand pfoseeute Plaintiff was an overreaction to an
entirely lawful request for public information usingg psetidenym that a reasonable officer under
the circumstances would not have taken as an act of impersenatiengNor, for the reasons discussed
below, would a reasonable officer have understood Plaintiff’s‘¢onduet togearry the requisite intent.

iii. It was Obvious to Town Officials that Plaifitiff Lacked the Specific Intent
Required to Meet the Elements of the Impersondtion Offense.

® To further illustrate the point by analogy, an anonymous requestor who submitted a Freedom of
Information Act request to the Department of Justice under the name José Biden and the em@il
“usaprimeminister@gmail.com” would have impersonated President Joe Biden, under Defendants’ theory.
Likewise, the celebrity gossip blogger Perez Hilton could have been charged under Texas’s onling
impersonation law for impersonating Paris Hilton. See Tex. Penal Code § 33.07. Or the pop singer Rihanna’s
makeup brand Fenty could be held liable under the Texas Deceptive Trade Practices Act for being too
similar to the luxury brand Fendi, even though savvy consumers would recognize the difference. See Tex.
Bus. & Commerce Code § 17.46(b)(3).

14
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“An accused may not be convicted on a simple showing that he falsely held himself out to
be a public servant.” Cornwell, 471 S.W.3d at 464. He must also demonstrate that he possessed
the “specific intent (to induce another to submit or rely) for there to be a violation under Section
37.11(a)(1).” Id. And “while law enforcement personnel ‘may rely on the totality of facts available
to them in establishing probable cause, they also may not disregard facts tending to dissipate
probable eausgy’” Evett, 330 F.3d at 688 (quoting Bigford v. Taylor, 834 F.2d 1213, 1218 (5th Cir.
1988)). HeregSeyeral key indicators make clear that Defendants ignored every sign that Plaintiff
lacked the specific intent ne€essary to be held criminally liable for impersonation.

1. First, Plaintiff submitted his request for records under the Texas Public Information Act.
Under the TPIA, “each persofi is entitled, unless otherwise expressly provided by law, at all times
to complete information about the affairs Of government and the official acts of public officials
and employees.” Tex. Gov’t Code § 552{00 I¢ To implement that policy, the TPIA creates a statutory
right for any person to request official govetmment{records, and to have the government respond
to that request. See generally Tex. Gov’t Code Chadd2, Sabehapter E, §§ 552.221-.235.

An essential feature of the TPIA—one that furthersdts demecracy-enhancing functions—
is that every requestor must be treated equally. All governmentalbodies are obligated under the
Act to “treat all requests for information uniformly without regard40,the p@sition or occupation of
the requestor, the person on whose behalf the request is made, or the status of thie'tadividual as a
member of the media.” Tex. Gov’t Code § 552.223.7 This has important implicatiensdféfthe ype
of authority any requestor, including a public official, is capable of wielding when makinga TPIA

request. Recall that, for Plaintiff to have lawfully been arrested for submitting his public'records

’ This is more than mere policy language, contrary to the Officer Defendants’ suggestion in their Motion.
Ofc. Mot. at 20; see Tex. Gov’t Code § 311.016 (Code Construction Act) (the word “shall” “imposes a
duty”); City of Marshall v. City of Uncertain, 206 S.W.3d 97, 105 (Tex. 2006).

15
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requests, Defendants had to have a reasonable belief under the totality of the circumstances that
Plaintiff acted with “intent to induce another to submit to the person’s pretended official authority
or to rely on the person’s pretended official acts.” Tex. Penal Code § 37.11(a)(1) (emphasis added).
But Defendants have no answer to the question of what official authority Plaintiff allegedly
wielded when he made these requests. The TPIA’s equality principle, Tex. Gov’t Code § 552.223,
ensures thatalbrequestors come to the table on equal footing, and have no more authority than any
other personwho makes a TPIA request to ask for and obtain official government records.®

A reasonably prudent officer under the circumstances would have concluded that, when
Plaintiff made his public records requests, he was wielding public authority to do so—public
authority that the Texas legiglature gave every member of the public when it enacted the TPIA.
This eliminated any reasonable inferfénce that Plaintiff intended to wield some sort of power he
did not otherwise possess. No other indicators pointed to a different conclusion. Plaintiff did not
claim any official status when he made his réquestsfaskifor special treatment, or assert that he was
seeking those records in any capacity other thantas'a mémber of the public. The officials who
responded to his requests apparently understood this. See” Cempl. § 32; Tex. Gov’t Code §
552.221(d).°

2. Additionally, on November 2, 2020, less than three weeks after Plaintiff filed his records
requests and received initial responses from the Town’s public informatien officets, Plaintiff—

using his “prospercitycouncil@gmail.com” account—sent an email to the ProspesTown €ouncil,

¥ The TPIA creates a special carve-out, not relevant here, for members of the Texas Legislature wh@ tequest
records. Tex. Gov’t Code § 552.008.

? To put it another way, Council Member Jeff Hodges had no more authority under the TPIA than Plaintiffj
using his own name or an assumed name, to request the records Plaintiff asked for here. And it was therefore
of no consequence to the finding of probable cause—contrary to each affidavit of probable cause submitted
by Defendants—that Plaintiff requested “official government records,” because every TPIA request is
ostensibly a request for official government records. Compl. 9 4647, 72; see, e.g., Dkt 8-3 at 2.

16
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in which he explained that he used a “fake” name and email address “to remain anonymous and
protect myself from retaliation.” Compl. ] 34; Dkt. 8-15 at 1. As the Officer Defendants did with
their probable cause affidavits, they have failed to address that exonerative statement in their
Motion. See Ofc. Mot. at 20 (noting only that Plaintiff alleged it); but see Evett, 330 F.3d at 688.

That fact is important, however, because it is the only direct evidence of the intent behind
Plaintiff’sgpseddonymous request for public records, and it showed not only that Plaintiff lacked
the specificinténtrequired by the impersonation offense, but also that every member of the Prosper
Town Council”and Town deadership was aware of this fact—volunteered by Plaintiff in an
unsolicited email to them—bgfore Defendants’ investigation into Plaintiff’s identity picked up in
earnest. Compl. 99 34, 40. To e sure, Defendants were not obligated to take Plaintiff’s explanation
at face value. Wesby, 583 U.S. at 68.2But, t6 a reasonable officer, Plaintiff’s unsolicited disclosure
would have further contextualized Plaintiff’§ public records requests, and lessened the “probability
or substantial chance” of a criminal act. Terwilliger, 4 B.4th at 282.

That is especially true given that PlaintiffincludedsCouncil Member Jeft Hodges as a
recipient of his November 2, 2020 email. Compl. § 34; seedkt.8=l5. Defendants’ argument that
Plaintiff used his “prospercitycouncil@gmail.com” address asyan instrument of his impersonation
simply does not square with Plaintift’s use of that address to corre$pond directly with the alleged
subject of his impersonation. And it would have been apparent to anygreasefiable reader that

Plaintiff’s email did not claim any official status or authority when he did so. See Rktg®8%15.!!

!9 Even so, this is not like the situation in Wesby, where the Court held the defendants attempteddo offer
“probable-cause-vitiating” statements in order to explain away, in response to police questioning, conddet
that on its own gave officers probable cause. /d. Here, Plaintiff volunteered this explanation before héwas
even aware of law enforcement involvement. Compl. 9§ 34.

"' Defendants’ framing of Plaintiff’s email to the Prosper Town Council and Town leadership as
“menacing,” Ofc. Mot. at 7, is an improper characterization. Truth of that characterization aside, their
argument lends support to Plaintiff’s concern that Defendants were motivated against Plaintiff’s exercise
of his right to criticize them. “Menacing” speech is still protected speech that public officials must tolerate.

17
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3. No other fact cited by Defendants tips the balance back in their favor. For example,
Defendants repeatedly highlight Plaintiff’s use of another pseudonym (Sam King/Kingston) and
email (samk38043@gmail.com) as evidence of impersonation. Ofc. Mot. at 8, 10, 11; see Dkt. 8-
4, 8-5, 8-7. But Defendants never explained in their affidavits, or their Motion, how this was
remgtely gelevant to either of the elements of the impersonation offense. They do not allege that
Sam Kinggr Sam Kingston were the names of public officials, or that Plaintiff used this name or
email addrgssothold himself out as a public official. They do not allege that Plaintiff acted
improperly while using thesé pseudonyms, or that he exceeded the bounds of his authority when
he again asked for public re¢ords using the TPIA. They do not allege—other than in the most
conclusory terms—that any fof Plaintiff’s acts or words using the Sam Kingston pseudonym
furthered his alleged impersonation of Couneil Member Jeft Hodges in any way. The closest nexus
ever alleged by Defendants between thé Sam Kingston pseudonym and the impersonation offense
is that Sam Kingston and Geoff Hodges wereithe sameperson.

c. Under Malley and Franks, Defendants’dAwtions Tainted the Probable Cause
Determinations of the Independent Intermediaries.

A reasonable officer under the circumstances would fave known that, on these facts, no
probable cause existed to carry forward with their unlawful seatch of Plaintiff’s email accounts,
and later, Plaintiff’s arrest. But Defendants instead manufactured fouffdifferent probable cause
affidavits which willfully omitted material facts, and misrepresented othérs essential to the
probable cause determination. Defendants assert that the chain of causation between'their acts and

Plaintiff’s unconstitutional arrest was broken by independent intermediaries—a district judge and

Cf- N.Y. Times Co. v. Sullivan, 376 U.S. 254, 271 (1964) (noting the “profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well
include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.”).
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grand jury—who assessed the factual basis for Plaintiff’s arrest and found probable cause. But
Plaintiff has plausibly alleged that Defendants’ willful misrepresentations to these intermediaries
tainted their review. The causal chain is thus intact, and Plaintift’s claims should proceed.

i. Deference to an Independent Intermediary is not “Boundless.”

“If facts supporting an arrest are placed before an independent intermediary such as a
magistratesdr grand jury, the intermediary's decision breaks the chain of causation for false arrest,
insulating thesinifiating party.” Arizmendi v. Gabbert, 919 F.3d 891, 897 (5th Cir. 2019). But
“[d]eference to the magistrdte . . . is not boundless.” United States v. Leon, 468 U.S. 897, 914
(1984). If “the delibeg@tions of [the] intermediary were in some way tainted by the actions of the
defendant,” the defendant can still be liable. Wilson v. Stroman, 33 F.4th 202, 208 (5th Cir. 2022).

The role of the independent ifitermediary in the false arrest analysis is thus one involving
causation. Plaintiff can state a Fourth Afendmentielaim despite the involvement of an independent
intermediary on either one of two theories. Fist, infMalley v. Briggs, the Supreme Court held that
an officer who submits a warrant application lacking in pfobable cause is not entitled to qualified
immunity where “the warrant application is so lacking inafidiciamef probable cause as to render
official belief'in its existence unreasonable.” 475 U.S. 335, 344-45 (1986). In that situation, a court
“will not ‘defer to a warrant based on an affidavit that does notfprovidg the magistrate with a
substantial basis for determining the existence of probable cause.”” Kohler v. Englade, 470 F.3d
1104, 1109 (5th Cir. 2006) (quoting Leon, 468 U.S. at 914—15 (internal quotationsomiftted)).

Second, under Franks v. Delaware, 438 U.S. 154 (1978), “a Fourth Amendmentafiolation
may be established where an officer intentionally, or with reckless disregard for the truth, includés
a false statement in a warrant application.” Kohler, 470 F.3d at 1114. Under those circumstances§

“the false statements must be disregarded in determining whether the affidavit is sufficient to
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support a finding of probable cause.” Hale v. Fish, 899 F.2d 390, 400 n.3 (5th Cir. 1990). “The
holding in Franks applies to omissions as well.” Id. (citing United States v. Thompson, 615 F.2d
329 (1980)). Plaintiff must “show that the official's malicious motive led the official to withhold
relevant information or otherwise misdirect the independent intermediary by omission or
commission.” McLin v. Ard, 866 F.3d 682, 689 (5th Cir. 2017). At the 12(b)(6) stage, though,
“‘merefallegations of taint’ ... may be adequate to survive a motion to dismiss where the complaint
alleges othgrdfacts supporting the inference.” Polnac v. City of Sulphur Springs, 555 F. Supp. 3d
309, 337 (E.D."Tex. 2021) (Mazzant, J.) (quoting McLin, 866 F.3d at 690).

Each of these theories/is mutually exclusive. Thus, “a plaintiff cannot hold an officer liable
under Franks for intentionally omitting important exculpatory information from a warrant affidavit
when the officer has also committedé@ Malley violation by presenting a facially deficient warrant
affidavit to the issuing judge.” Kohlery 470 F.3dhat 1113—14. Defendants raise the independent
intermediary doctrine as a defense, but dowmet mi€aningfully grapple with Malley or Franks.
Plaintiff takes up that mantle now.

ii. Plaintiff Plausibly Alleged a Malley Llaingmbecause the Warrant Affidavits
Lacked Sufficient Indicia of Probable Gause.

A Malley wrong can be summed up as “the obvious failureiof ageurately presented evidence
to support the probable cause required for the issuance of a warrant.” Meélfon v. Phillips, 875 F.3d
256, 264 (5th Cir. 2017) (en banc). The affidavits submitted by the Defendants(to unlawfully arrest
Plaintiff, and unlawfully search his personal effects, meet the demands of Mallgy, because “a
reasonably well-trained officer in [the same] position would have known that his affidavitffailed
to establish probable cause and that he should not have applied for the warrant.” Malley, 475U.S.
at 345. Though filled with detail about the lengths Defendants went to unmask Plaintiff,

Defendants’ affidavits are barebones where it mattered most: showing particularized facts

20



Case 4:23-cv-00650-ALM Document 16 Filed 10/24/23 Page 27 of 52 PagelD #: 199

establishing “a probability or substantial chance of criminal activity.” Terwilliger, 4 F.4th at 282;
see also Blake v. Lambert, 921 F.3d 215, 220 (5th Cir. 2019). As discussed herein, each of
Defendants’ affidavits failed on their face to establish probable cause to search and arrest Plaintiff.

March 5, 2021 Search Warrant Affidavit (prospercitycouncil@gmail.com).

Defendants’ first search warrant sought the contents of Plaintift’s prospercitycouncil@gmail.com
email faceountr The supporting affidavit sworn to by Defendant Boothe identified the
impersonationfoffense as the basis for the search, but it provided insufficient factual detail to show
a probability or substantial€hance each element of the offense was met. The affidavit admits that
Plaintiff “identified himself @sing a modified name resembling that of Town Councilman Jeff
Hodges[.]” Dkt. 8-3 at 2; se¢ also Compl. 4 71. It goes on to explain that Plaintiff “spelled the
Councilman’s first name using Geoff],]” and concludes noting that “[a] records check of this name
through the Texas driver’s license databaseghowed that the name does not exist.” /d. Defendants’
affidavit did not allege that this conduct ameunted te)impersonation, and the facts alleged by
Defendants failed to support that inference. “Bhat' Défendants were explicitly aware, and
acknowledged, that Plaintiff used a modified name undermines their own argument that Plaintiff
ever actually impersonated Council Member Jeff Hodges.

The affidavit’s detail about Plaintiff’s prospercitycouncil@gmail.¢om email address did
not get Defendants over the finish line. The affidavit does not identify howgthe usé'ofia “fictitious”
gmail account furthered the act of impersonation, or contributed to the conclusien that®Rlaintiff
intended to wield some official authority that he did not possess. /d. At most, the affidavit'alleged
Plaintiff used this email to “submit[] online record requests” to “request[] official governmet
records[.]” The affidavit adds that Plaintiff submitted his requests “through the Town of Prospers?

online portal for obtaining official government information[.]” /d. But the affidavit does not state
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or show any indicia that Plaintiff intended, through those requests, to wield official authority he
did not have, or that the act of requesting those records constituted a “pretended official act[.]”
Tex. Penal Code § 37.11(a)(1). And at bottom, the affidavit recognizes that Plaintiff used a
*fictitious name and fictitious email account”—which undermines the argument that
impgrsonation occurred, because it concedes that Plaintiff used a fake persona, instead of adopting
the 1deatity’of €ouncilmember Jeff Hodges. Dkt. 8-3 at 2.

March™8, 2021 Search Warrant Affidavit (samk38043@gmail.com). Defendants’

March 8, 2021" warrant affidavit, for the contents of Plaintiff’s samk38043@gmail.com email
account, was facially #fivalid for the same reasons as Defendants’ March 5, 2021 warrant affidavit.
It reproduced the same deficiént nartative about Plaintiff’s use of his “fictitious” name and email
to submit his records requests, and thus reyealed no additional basis for probable cause than the
first affidavit showed. See Dkt. 8-4 at 1&2.

What additional factual content the'March{8 affidavit does allege, however, places into
sharper relief the thin foundation on which Defendants’sprobable cause analysis stood. In
particular, the March 8 affidavit averred that Plaintiff’s saimk38043@gmail.com email account
“was created and is being used by the same unknown suspect,in furtherance of the same offense
of Impersonating a Public Servant to continue the attempts to obtaifi'efficial government records.”
But other than linking the “samk38043” account to the “prospercitycouncik’’ aceountythe affidavit
offers no detail about how the former was being used to further the offense committed by the latter.

Indeed, the affidavit does not allege that the act of requesting records using thésamk3304”
account independently constituted an act of impersonation, or that the act of requesting records,
alone or under an assumed name, was a separate criminal offense. Nor did it state specific detail

explaining how the “samk3804” account was used to support the acts of impersonation originally
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alleged in the March 5 affidavit. It also does not say that any acts of impersonation occurred during
the time that the “samk3804” account was in use. And the timeline of events alleged in the March
5 and March 8 affidavits together reveal that the “prospercitycouncil” and “samk38043” accounts
were not even in active use at the same time. Compare Dkt 8-3 at 2 (last communication from the
“prospercitycouncil” account was on November 2, 2020) with Dkt 8-4 at 2-3 (noting that Town of
Prospet officials received communications from the “samk38043” account between November 3,
2020 and Marehi3, 2021); see also Dkt 8-5 at 2 (noting that the alleged impersonation offense
occurred between Oct. 14 aidd Oct. 28, 2020).

July 19, 2021fArrest_ and Search Warrant Affidavits. Four months later, Defendants

obtained an arrest warrant fof Plaintiff, and a search warrant for his home, using probable cause
affidavits which acknowledged for théfirst time that the acts of impersonation allegedly committed
by Plaintiff involved his use of a pscudonymeous name and email address to file “Public
Information Requests.” Compl. § 70; Dkt 8=8sat 2 This should have eliminated any doubt that
Defendants lacked probable cause to believe Plamgiff committed the impersonation offense. That
is because, as explained above, a person who requests regcordsmunder the TPIA wields public
authority granted them by the statute. By going through the TRIA to submit his requests for public
records, Plaintiff demonstrated his intent not to wield official authority, dut to instead proceed
through the lawful process the Town requires every member of the public to uses

None of the other factual content alleged in either the arrest affidavit or'thesear€h*affidavit
altered this conclusion. For one, Defendants did not allege Plaintiff committedgactst of
impersonation beyond the three public records requests he transmitted to the Town of Prosper. Sée
Dkts. 8-5, 8-7 (noting the acts of impersonation only occurred between October 14, and Octobef

28, 2020). That matters, because Defendants did not claim that Plaintiff ever committed an act of
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impersonation in direct correspondence with any Town official. Defendants also re-alleged many
of the same factual allegations raised in their March 5 and March 8, 2021 search warrant affidavits.
Compare Dkts. 8-3, 8-4 with Dkts. 8-5, 8-7. Again, they noted that Plaintiff “admitted to using a
fictitious name and fictitious email account”—an admission that, when viewed in light of the now-
propérly contextualized fact that Plaintiff was asking for public records, has little relevance to the
commissieft of the impersonation offense alleged here. Nothing in the TPIA requires that a
requestor proyide any name to initiate a request, except in circumstances not relevant here.!?

Defendants also filled their affidavits with irrelevant information about Plaintiff’s
samk38043@gmail.cem account. Defendants alleged Plaintiff used this account “in furtherance of
the offense of Impersonating a Public Servant,” but stated only that Plaintiff used this account
“from November 3, 2020 throughdVay 6, 2021, to correspond with the Town and to make
numerous additional requests for officidl go¥ernment records.” Compl. 4 73; Dkt. 8-5 at 4; Dkt. 8-
7 at 5. An explanation of how this conduct futthers the alleged impersonation offense is completely
absent from Defendants’ warrant affidavits.

Though Defendants’ search and arrest affidavits allegedsmany facts, few of them were
relevant to the pertinent question: whether probable cause existed to arrest Plaintiff for
impersonating a public servant. The only acts of impersonation Défeéndants alleged, after a nine-
month investigation, were Plaintiff’s submission of three lawful requestsgfor piiblig,information

using a pseudonym and parody email account. On those facts, it would have‘been appatent to a

12 See Tex. Gov’t Code § 552.275(n) (permitting government body to request photo identification for
purpose of establishing requestor has not exceeded limits on requests requiring a large amount of persénnel
time; or has not concealed their identity in order to exceed those limits). The TPIA also permits a publi¢
information officer to contact the requestor “to establish proper identification[.]” /d. § 552.222. But this
does not mandate a requestor furnish a proper name in the first instance. And here, Defendants never alleged
they attempted to initiate contact with Plaintiff to establish his identification prior to or while responding
to his records requests. Dkt. 1, 99 56, 72.
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reasonable officer that Plaintiff lacked the specific intent required: for an official to “submit to
[his] pretended official authority or to rely on [his] pretended official acts.” Tex. Penal Code §
37.11(a)(1). Plaintiff has therefore pleaded a valid Malley claim, because the affidavits submitted
by Defendants on their face showed that they lacked probable cause.

Nevember 4, 2021 Grand Jury Indictment. Finally, on November 4, 2021, Plaintiff was

indicted_by*a/Collin County Grand Jury for Impersonating a Public Servant. The indictment
returned by/the’Grand Jury alleged Plaintiff “impersonate[d] a public servant, namely Jeff Hodges,
a Prosper City Councilmangwith intent to induce Devin Reaves to submit to the pretended official
authority of the defendant or to rely on the pretended official acts of the defendant by sending open
records requests to the Prosper Police Department in attempt [sic] to obtain police records|.]”
Compl. q 83; Dkt. 8-12. At this stage, Plaintiff has plausibly alleged the Grand Jury’s indictment
was facially invalid, because Plaintiff’s indictment was quashed by the presiding judge in his
criminal case on November 7, 2022, after Plamtiff filedan unopposed motion seeking that relief.
Compl. 9 86—89.
iii. Plaintiff Plausibly Alleged a Franksen€laim, because Defendants,
Knowingly or with Reckless Disreg@vd, for) the Truth, Withheld Key
Information from the Independent Intermediariesghat was Necessary to the
Finding of Probable Cause.

The facial deficiencies evident in Defendants’ warrant aftidavits®do not tell the whole story,
because Defendants also willfully included false statements and omitted exonerative information
essential to the probable cause analysis. Had the affidavits submitted to the independent
intermediaries properly disclosed this information, it would have been apparent from the beginning
that Defendants had no lawful basis to search and arrest Plaintiff.

Under Franks v. Delaware, “it has been clearly established that a defendant’s Fourth

Amendment rights are violated if (1) the affiant, in support of the warrant, includes ‘a false
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statement knowingly and intentionally, or with reckless disregard for the truth’ and (2) ‘the
allegedly false statement is necessary to the finding of probable cause.”” Winfrey v. Rogers, 901
F.3d 483, 494 (5th Cir. 2018) (quoting Franks, 438 U.S. at 155-56). An officer is therefore liable
for a Franks violation when he “deliberately or recklessly provides false, material information for
use in anaffidavit in support of [a warrant]” or “makes knowing and intentional omissions that
result ifi agWarrant being issued without probable cause” Wilson, 33 F.4th at 206) (quoting Melton,
875 F.3d atf264)./To state a valid Franks claim, Defendants’ falsehoods and omissions must have
been “necessary to the findifig of probable cause.” Winfrey, 901 F.3d at 494 (quoting Franks, 438
U.S. at 156).. To thatdend, courts “consider the faulty affidavit as if those errors and omissions
were removed.” Id. at 495. Here, the Court must “examine the ‘corrected affidavit’ and determine
whether probable cause for the issuafice ofthe warrant survives the deleted false statements and
material omissions.” /d.

Reviewing the material omissions andsfals€hoeds in Defendants’ affidavits reveals that
Defendants had no reasonable basis to believe Plaintiff pessessed the requisite intent necessary to
make out a violation of Penal Code § 37.11(a)(1). That 1s beg@usemoy objectively reasonable police
officer” or “reasonable and prudent men” would think Plaintiff possessed the specific intent to
induce an agent of the Town of Prosper to submit to his “pretended @fficial atithority” or “pretended
official acts” when he submitted his lawful public records requests. Termwilliger, 4yF.4th at 282
(quoting Wesby, 583 U.S. at 57; Maryland v. Pringle, 540 U.S. 366, 370 (2003));, kex4Pefial Code
§ 37.11(a)(1).

1. Each Warrant Affidavit Contained Factual Falsehoods and Omittéd

other Material Information Necessary to the Finding of Probable
Cause
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Because each of the warrant affidavits submitted by Defendants contained falsehoods and
withheld important exonerative information that was material to the probable cause determination,
Plaintiff again discusses each in turn.

March 5 and 8, 2021 Search Warrant Affidavits. The initial search warrants obtained by

Defendants withheld the material fact that Plaintiff was seeking public records under the lawful
process setfouty by the Texas Public Information Act. See Compl. 99 45-58. The affidavits thus
recklessly gast’amarrative that Plaintiff’s attempts to request “official government records” and
“official government inform@ation” were not pursued through the process that every member of the
public is required to fgllow in‘erder to obtain public information created by a governmental body.
See Dkt. 8-3 at 2, 8-4 at 2.

Plaintiff followed the TPIA’sdlawfuliprocess to request the records he sought. That is vital
to the probable cause analysis, despite Defeidants’ arguments otherwise. Ofc. Mot. at 20-21. The
TPIA is designed to ensure that any memberiafithe public can request official government records
because access to those records ensures that thedpeoplemseceive “at all times ... complete
information about the affairs of government and the @fficialgacts of public officials and
employees.” Tex. Gov’t Code § 552.001(a). Importantly, the agt ofrequesting records does not on
its own entitle a person to the information they requested, or mandate theirdisclosure. Instead, the
TPIA lays out a careful process to ensure that a governmental body whe,recgiVesia request for
information can protect information that is confidential, sensitive, or otherwiseqexe®pted from
disclosure. See generally Tex. Gov’t Code, Ch. 552, Subchapters C (Exceptions to Disclesure), E
(Procedures Related to Access), & G (Attorney General Decisions).

That makes Defendants’ statement in their affidavits—that Plaintiff’s pseudonymousg

requests “caused agents of the Town to act and cause the release of information upon this purported
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official capacity”—false. Dkt. 8-3 at 2, Dkt. 8-4 at 2. No “official capacity” was required to oblige
the Town’s public information officers to respond to Plaintiff’s lawful requests. And his requests
alone certainly did not—indeed, could not—*"‘cause the release of information” that is not expressly
public under law. See generally Tex. Gov’t Code, Ch. 552, Subchapter C (Information Excepted
tfroml Required Disclosure); see also id. § 552.301 (identifying procedures when a governmental
body ‘wishes fo withhold [information] from public disclosure and that it considers to be within
one of the gxeéptions under Subchapter C”).

That also further cofitextualizes the affidavits’ allegation that Plaintiff requested records
such as “a Police Depdrtment,Organizational Chart and the names of employees holding positions
within the Police Department],]” as well as “personal information about current employees of the
organization.” Dkt. 8-3 at 2; Dkt. 8-4"at 2}/ The affidavits presented this fact as being relevant to
Defendants’ belief of Plaintiff’s participatigh in aicriminal act. But Defendants failed to note that
they had already publicly disclosed this informatioft onjtheir website, a fact which they informed
Plaintiff of when they processed his records requestss Comiplny 32.

To artificially enhance their superficial allegations efgprobable cause, Defendants
highlighted the November 2, 2020 email that Plaintiff sent to“Fown Council and Town leadership,
in which he allegedly “admitted to using a fictitious name and fictigus email account in an attempt
to obtain official government records.” Compl. § 47; Dkt. 8-3 at 2; Dkt. 8:4 at 2¢Butyas explained
above, Defendants withheld the reason Plaintiff offered for doing so—"to remain.anonymoeus and
protect myself from retaliation.” Compl. 9 34, 47; Dkt. 8-15 at 1. And through it ally, Defendatits
represented to the reviewing judge that Plaintiff had “refused all efforts to present him/herself and
to identify themselves and prove the right to access information-as required.” Compl. q 55; Dk#

8-4 at 3. Again, this is false. Compl. § 56. As Plaintiff alleged, “no agent of the Town of Prosper
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ever attempted to communicate with Plaintiff in order to verify his identity, or asked him to offer
any form of proof establishing a right to these records before deciding whether to disclose them to
him.” Id. This makes Defendants’ decision to prosecute Plaintiff for seeking public records that
much more troubling and confusing: all of this could have been solved by a simple email to
Plaigtiff asking him to confirm his identity. Defendants never even made that effort. Compl. 9 56.

Julv'19: 2021 Search and Arrest Warrant Affidavits. After successfully obtaining and

executing twersearch warrants for Plaintiff’s email accounts and finally ascertaining Plaintiff’s
true identity, Defendants findlly disclosed for the first time in their July 19, 2021 warrant affidavits
that the criminal acts¢hey alleged, involved Plaintift’s use of a pseudonym to make three public
records requests under the TPTA. Even then, Defendants still withheld exculpatory evidence of
intent and included material falsehedds which would have left “serious doubts” that there was
probable cause to arrest Plaintiff, as discus$ed above. Winfrey, 901 F.3d at 494 (quoting Hart v.
O’Brien, 127 F.3d 424, 449 (5th Cir. 1997)):

In particular, after listing the three instances ©f=Rlaintiff’s public records requests,
Defendants alleged that Plaintiff “consistently identified himself using a modified name
resembling that of Town of Prosper Councilman Jeff Hodges[]” Dkt. 86 at 3; Dkt. 8-7 at 4. This
falsely implies that Plaintiff used this pseudonym more than the three times he used the name to
initiate his requests. But as Plaintiff alleged, he only ever supplied this name tefftl&his requests,
and thereafter never used the name again, in correspondence with Town officials, orfotherwise.
Compl. 99 31, 48, 79. And as the immediately preceding paragraphs of Defendants’ affidavits
show, two of those instances were within mere minutes of each other, and the third instance came
two weeks later when Plaintiff filed an incomplete request that the Town would have had ng

obligation to respond to anyway. Dkt. 8-5 at 3; Dkt. 8-7 at 4.
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Defendants also again withheld details of Plaintiff’s voluntary communication to Town
Council and Town leadership explaining that he used a pseudonym for the purpose of remaining
anonymous. Compl. 9 78. Defendants’ omission is at least reckless since the withheld fact was
*clearly critical” to the probable cause determination. Hale, 899 F.2d at 400 (quoting United States
v. Marting615 F.2d 318, 329 (5th Cir. 1980)). Likewise, Defendants’ decision to omit exculpatory
language i 'the TPIA itself—that all requestors are to be treated equally regardless of status or
position, TeXg@Gov't Code § 552.223—frustrated the reviewing judge’s ability to consider all the
relevant facts. This omissiofi'is important given that Defendants’ prior warrant affidavits showed
they had previously réviewed the TPIA’s text to understand the rights and obligations requestors
and government bodies hold in the public records request process. Indeed, in Defendants’ March
8, 2020 search warrant affidavit for Plaintiff’s samk38043@gmail.com account, Defendants
explained that “the law allows the govefnméntal entity to sufficiently identify the requestor and/or
recipient of said records” Dkt. 8-4 at 3 (implicitly referencing Tex. Gov’t Code § 552.222(a)).
Defendants thus claimed familiarity with the TPIAgand thatthey consulted it to understand their
own rights when processing Plaintiff’s requests.

Finally, other material omissions and mislaid facts further tamtedsithe affidavits, including:
the allegation that Plaintiff used his samk38043@gmail.com aécount Sim furtherance of the
offense” without a shred of factual detail to support that claim, Compl. 4 Z3; thé*false recounting
of a call between Plaintiff and Town Councilmember Marcus Ray, id. 9 74—76jthe failur&to note
that Plaintiff only ever used the name “Geoff Hodges” when filling out required information infthe
Town’s online forms for submitting public records requests, id. § 79; and the fact that no Town

official ever asked Plaintiff to verify his identity when processing his records requests, id. 9 80.
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2. Plaintiff Plausibly Alleged Defendants Offered Their Factual
Falsehoods and Material Omissions Intentionally, Knowingly, or
with Reckless Disregard for the Truth.

Plaintiff also plausibly alleged that Defendants offered their material falsehoods and
omissions intentionally, knowingly, or with reckless disregard for the truth. “In considering
whether the drafting of an affidavit involved reckless disregard for the truth, the Fifth Circuit has
consisténtly considered both the materiality of the false statement as well as the context in which
the affidavit wasidrafted.” United States v. Beard, 2019 WL 2161038, at *9 (S.D. Tex. May 17,
2019) (citing United States @ Alvarez, 127 F.3d 372, 374 (5th Cir. 1997)). To evaluate an affidavit’s
context, the Fifth Cirefiit congiders a range of factors, including: the experience of the draftsmen,
whether the affiant consultedfwith an attorney, that the affiant failed to disclose “facts underlying
his conclusory statements,” whethegany eXigency precluded the drafting officer from “carefully
setting out the facts upon which he basedfhis €onclusion.” Alvarez, 127 F.3d at 375, that the
prosecution was based on a “novel legal theery” of criminal liability, and that the draftsmen had
an “appreciation of the importance” of the statements atdssue. United States v. Namer, 680 F.2d
1088, 1092, 1094 (5th Cir. 1982).

Plaintiff plausibly alleged that each of the material omigsions andsmisrepresentations made
by Defendants in their affidavits was carried out with recklessidisregard for the truth, at a
minimum. See Compl. 9 45-58; 65-81; 96. In addition, nearly all of the, circuimstantial factors
laid out in Alvarez and Namer are present here. First, Lt. Boothe was a seasoned law efifoteement
officer who had been licensed since 1984—nearly 37 years at the time of Plaintiffis asfest.4See
Dkt. 8-3 at 1. Drawing on his decades of law enforcement experience, Lt. Boothe should hage

known that crafting a probable cause affidavit that withheld key exculpatory facts, and
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misrepresented others, would deprive the reviewing judge of “all the facts” necessary to the
probable cause determination. Hand v. Gary, 838 F.2d 1420, 1428 (5th Cir. 1988).

Second, the affidavits were replete with conclusory statements which were not placed in
their proper context, or supported by additional facts. For example, Defendants’ statement in their
Mar¢h affidavits that Plaintiff “caused agents of the Town to act and cause the release of
informatiefiupen [Plaintiff’s] purported official capacity” failed to explain that the Town’s agents
were obligated by law to respond to Plaintiff’s lawful TPIA request, and that much of the
information they “release[d]” was already in the public domain. Compare Dkt. 8-3 at 2, Dkt. 8-4
at 2, with Compl. § 32¢ Likewise, in their July affidavits, Defendants alleged Plaintiff “admitted to
using a fictitious name and fictitious email account to submit records requests in an attempt to
obtain official government records[4” butjagain failed to clarify that Plaintiff did so “to remain
anonymous and protect [himself] fromdetaliation” Compl. 9 34; see Dkt. 8-15 at 1.

Third, no exigency existed here. Defendants took from November 4, 2020, when they
issued their first document hold and took their figst formdalunvestigative step, to July 19, 2021,
when they obtained their arrest and search warrants—aboutdiinemenths from start to completion.
In between, they sought their first search warrants on March 5, 2021, and March 8, 2021,
respectively—four months after their investigation began in earngst; Between the issuance of the
March warrants and the July warrants, Defendants gained no new factual, infofination to add to
their basis for probable cause, and in fact provided even less factual detail in their July2021 arrest
warrant than they did in their March 2021 search warrants. For example, the Julyy2021" arfést
warrant removed much of the detail about Plaintiff’s samk38043@gmail.com account that
Defendants relied on to establish probable cause to search that account back in March 202 1§

Compare Dkt. 8-4 with Dkt. 8-5.
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Fourth, Defendants’ theory of criminal liability here—that Plaintiff can be prosecuted for
using a pseudonym and parody email to ask for public records that the First Amendment and the
TPIA says he has an absolute legal right to request—is entirely novel, and as previously described,
directly conflicts with the express terms of the TPIA.!® That required more care from Defendants,
not less, in ensuring that the facts alleged in their affidavits were meticulously and accurately
presentedqto the reviewing judge who signed off on their warrants. See Namer, 680 F.2d at 1092,
1094 (notingthatawareness of the novelty of a legal theory, coupled with efforts to “camouflage”
that novelty inless-novel tefms, amounted to recklessness).

Fifth, Plaintiff@lausibly alleged that Defendants understood the importance of the fact that
Plaintiff was following the lawful process for requesting public records to the probable cause
inquiry, and that he was doing so toghaintain his anonymity. Defendants even avoided informing
the reviewing judge that Plaintiff was makifig lawful public records requests until their July 2021
affidavits. And in each of the four affidavitsathey filedy Defendants failed to disclose Plaintiff’s
voluntary communication to Town Council that heéyused his‘ehosen pseudonym and email account
“to remain anonymous and protect myself from retaliation. 2ComplyY 34; Dkt. 8-15 at 1; see Dkts.
8-3, 8-4, 8-5, 8-7.

Sixth, even though the record does not reflect whether dDgfendants consulted with an
attorney, Defendants’ March 8 affidavit explained that they consulted with the"TRIA’s text to
understand the law’s application to Plaintiff’s conduct. See Dkt. 8-4 at 3 (“[Tjheglawfallows the
governmental entity to sufficiently identify the requestor and/or recipient of said, re¢ords.”).

Defendants thus claimed familiarity with the TPIA in one affidavit, but failed in each of their other

" Indeed, undersigned counsel have been unable to locate any similar case in Texas where a person was
charged under the theory upon which Defendants arrested Plaintiff.
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affidavits to disclose other exculpatory provisions which eliminated any reasonable belief Plaintiff
had the specific intent to impersonate Jeff Hodges. Then, Defendants subsequently removed the
language demonstrating familiarity with the TPIA from their July 19 affidavits altogether.
Compare Dkt. 8-4 at 3 with Dkts. 8-5, 8-7.

3. Plaintiff Plausibly Alleged the November 4, 2021 Grand Jury
Indictment was Tainted by Defendants’ Actions

Finally, Plaintiff has plausibly alleged that the Collin County Grand Jury which returned
an indictment forthe impersonation offense alleged here was tainted by Defendants’ actions, and
thus the chain of capsatieft 1S¥intact. In a Franks case where, as here, a grand jury is involved, “the
chain of causation betweensthe officer's conduct and the unlawful arrest ‘is broken only where all

202

the facts are presented to the gtandgurys” Winfrey, 901 F.3d at 497 (emphasis in original) (quoting
Cuadra v. Hous. Indep. Sch. Dist.,”626 EBd 808, 813 (5th Cir. 2010)). At the motion to dismiss
stage, so long as “a plaintiff adequately pleadsythat [another] intermediary, such as a grand jury,
has been misled in similar fashion, then the taintiexeeption will apply to that intermediary's
decision as well.” Wilson, 33 F.4th at 212.

Plaintiff alleged Defendant Boothe was “the sole witng§§produced to the grand jury” where
he “testified to the same basic, tainted set of facts that he alleged 1 hisfprevieus warrant affidavits,
which included the same material omissions and misrepresentations that induced District Judge
Smith to sign off on the search and arrest warrants[.]” Dkt. 1 99 84-85. These allegations are
sufficient to overcome the independent intermediary doctrine as to the grand jury, because *fmere

999

allegations of “taint” . . . may be adequate to survive a motion to dismiss where the comiplaint
alleges other facts supporting the inference.” Wilson, 33 F.4th at 212 (quoting McLin, 866 F.3d at
690). Plaintiff alleged as much in his Complaint. Compl. 99 84—85. He has therefore adequately

pled that each intermediary’s decision was tainted by Defendants. Moreover, since “‘a general rule
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of secrecy shrouds the proceedings of grand juries,’ it is understandably difficult for a plaintiff to
know what was said—or wasn't said—to the grand jury absent any form of discovery.” Wilson, 33
F.4th at 212 (internal citation omitted). The Defendant Officers offer nothing to contradict
Plaintiff’s plausible allegations on the matter, other than conjecture about what the grand jury
“presumably” considered. Ofc. Mot. at 19. That type of argument is insufficient to supplant
Plaintiff’sgwellspleaded allegations here. Plaintiff’s Franks claim should proceed.

d.#Plaintiff Stated Valid Claims for Direct and Retaliatory Violations of his First
Ameéendment Rights.

Plaintiff als@ raised aFirst Amendment claim, under two theories: a retaliatory arrest theory
and a direct infringementthieory®™See Keenan v. Tejeda, 290 F.3d 252, 258 (5th Cir. 2002) (“The
First Amendment prohibits “not @Onlyfdirect limits on individual speech but also adverse
governmental action against an individu@l in_retaliation for the exercise of protected speech
activities.”). As an initial matter, DefendantSyonly challenged the former theory—retaliatory
arrest—in their motion to dismiss. Ofc. Mot. at 25-30. Thus, even if the Court finds Plaintiff has
failed to state a First Amendment claim under his getaliatory arrest theory, Plaintiff’s direct
infringement theory should survive Defendants’ motion.

Turning to the merits of his retaliatory arrest claim, to proceedn this theory, Plaintiff must
“establish[] the absence of probable cause[.]” Nieves v. Bartlett, 139"SWCt. 1715, 1725 (2019). If
this threshold is cleared, Plaintiff must show: (1) that Plaintiff was “engaged in constitutionally
protected activity” at the time of his arrest; (2) that the government took an “adverse detion” against
Plaintiff “that would chill a person of ordinary firmness from continuing to engage in that activity”’}
and (3) that the government took that adverse action based on Plaintiff’s exercise of his
constitutionally protected activity. Keenan, 290 F.3d at 258; see Bailey v. Iles, 78 F.4th at 813—14.

Plaintiff has met his threshold burden to establish the absence of probable cause for his arrest and
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prosecution for Impersonating a Public Official. Accordingly, Plaintiff’s analysis proceeds with
the remaining three elements.

i. Plaintiff'’s Pseudonymous Public Records Requests and Subsequent
Communications with Town Olfficials were Constitutionally Protected.

Plaintiff alleged his pseudonymous public records requests, and subsequent anonymous
commmtmications with Town officials, were the sine qua non of his arrest. Dkt. 1 at 99 36-39. But
Defendants’ £riminal investigation did not begin in earnest until November 4, 2020—two days
after Plaintiff anonymously emailed the Prosper Town Council and Town leadership to explain his
desire for anonymity, andto €eiticize Town officials for the handling of his public records requests.
Id. 9 34, 40. The timingfotfgDefendants’ actions suggests that they chose to escalate their
investigation after Plaintiff mformied Fown Council anonymously of his intent to hold Town
officials accountable for failing to respondto his records requests in good faith. See Dkt. 8-15.

Plaintiff’s public records requests and cemmunication with Town Council, taken together,
show that Defendants’ investigation proceededin\tesponse to Plaintiffs’ exercise of conduct
protected by the speech and petition clauses of the Eirst Amendment—rights which have been
clearly established under Supreme Court and Fifth Circuit gifeeedent. Broadly, “[s]peech is an
essential mechanism for democracy, for it is the means to hold officials accountable to the people.
The right of citizens to inquire, to hear, to speak, and to use information to reach consensus is a
precondition to enlightened self-government and a necessary means to protéet it.” Jurner v. Lt.
Driver, 848 F.3d 678, 689 (5th Cir. 2017) (quoting Citizens United v. Fed. Election(Comm/[n, 558
U.S. 310, 339 (2010). Those principles extend to anonymous speech as well.

Indeed, “free speech was originally understood to include the right to speak without being
known. Consistent with this original understanding, the Supreme Court has upheld the right by

striking down laws banning anonymous speech.” Novak v. City of Parma, 932 F.3d 421, 434 (6th
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Cir. 2019) (citing MciIntyre v. Ohio Elections Com’n, 514 U.S. 334, 357 (1995)); see also
Americans for Prosperity v. Bonta, 141 S. Ct. 2373, 2389 (2021) (donor disclosure law burdens
associational rights). As a result, actions like “anonymous pamphleteering [are] not a pernicious,
fraudulent practice, but an honorable tradition of advocacy and dissent. Anonymity is a shield from
the tyranay of the majority.” McIntyre, 514 U.S. at 357. The values underpinning the right to
anonymous'spéech are essential, because “identification and fear of reprisal might deter perfectly
peaceful digeussions of public matters of importance.” Talley v. California, 362 U.S. 60, 65 (1960);
see also Pac. Gas & Elec. yfPub. Utils. Com’n of Cal., 475 U.S. 1, 8 (1986) (“The identity of the
speaker is not decisivefin detekmining whether speech is protected.”).!*

Plaintiff exercised these rights by anonymously asking for information from the Town of
Prosper, and by anonymously commftimicating his criticism of the Town’s response to his lawful
requests for public records. Defendants’ donot dispute that Plaintiff was engaged in
constitutionally-protected activity, just thatwtthe First Amendment [does not] provide[] carte
blanche protection to commit criminal acts.” OfciiMet. at29gThat is an argument about probable
cause; not whether Plaintiff was exercising his rights. Therefis nesreasonable dispute that he was.

ii. Plaintiff's Arrest was an Adverse Goverument Action that Chilled Him from
Continuing to Engage in that Activity.

Second, there is no doubt that an arrest constitutes adverSe action. Hous. Cmty. Coll. Sys.
v. Wilson, 595 U.S. 468, 477 (2022) (an arrest is “easy to identify” as an adverse action); see
Keenan, 290 F.3d at 259; Bailey, 78 F.4th at 806. Here, Plaintiff was arrested for filing his/lawful
public records requests, and then taking his concerns about the handling of those requestsfto the

Town Council and Town leadership. That arrest also chilled Plaintiff from continuing to intéract

' Those principles apply equally to digital forums and communication media. Cf. Reno v. ACLU, 521 U.S.
844, 870 (1997); see also Enterline v. Pocono Med. Ctr., 751 F. Supp. 2d 782, 787-89 (M.D. Pa. 2008).
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with the Town of Prosper in any capacity.!® Plaintiff’s arrest “cause[d him] to constantly fear
further harassment and retaliation from the Prosper Police Department and other Town of Prosper
officials,” and as a result he has “curtail[ed] his own exercise of his First Amendment rights.” Dkt.
I'at 9 116; see id. § 111.

iii. Defendants Were Substantially Motivated Against the Exercise of Plaintiffs
Constitutional Rights.

Plaintiff has also plausibly alleged that Defendants were substantially motivated against
the exercise offhiss€onstitutional rights. See Keenan, 290 F.3d at 258. Plaintiff’s public records
requests were driven by a'deSite to hold the Town of Prosper Police Department accountable. Dkt.
1 9 29, 91. When TowngefficialSsesponded to his requests and explained that they were “not
required to compile statistics oxcreate adew document in response to a request[,]” id. 9 32, Plaintiff
communicated his concerns directlyd to Town Council. Id. 9) 33-34. Using his
prospercitycouncil@gmail.com address, Rlaintiff expressed disappointment with the handling of
his requests, and his suspicions that Town officials were'hiding this data. /d. § 34; Dkt. 8-15 at 1-
3. And in this email, disclosed that he used a pseudonysfi and anonymous email because he wanted
to protect his identity and feared retaliation. Compl. 4 27 34

Defendants took the first true steps of their investigation aftef Plaitift sent this email to
Town Council. /d. 44 40—41. Equally concerning, Defendants’ investigation also later targeted a
website Plaintiff created, entitled “Prosper Police Oversight,” which Plaintifficreated “to publish

the police records he had lawfully obtained.” /d. 9§ 107. Keenan makes clear, that when a person

' The Fifth Circuit has interpreted this standard to require Plaintiff to demonstrate that his “exercise of freg
speech has been curtailed.” Keenan, 290 F.3d at 259. Still, the Court recently noted that this interpretation
departs from all other circuits, which have held that the “person of ordinary firmness standard” is an
objective test. Villarreal v. City of Laredo, Tex., 44 F.4th 363, 374 (5th Cir. 2022). The en banc Fifth Circuit
vacated this opinion and may revisit the standard in its forthcoming opinion. 52 F.4th 265 (5th Cir. 2022).
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engages in lawful accountability efforts that could be “damaging”—personally, professionally,
politically, or financially—*"it is reasonable to assume” that Defendants’ subsequent actions “were
substantially motivated as a response to [Plaintiff’s] exercise of protected conduct.” Keenan, 290
F:3d at 261. The allegedly criminal acts for which Defendants arrested Plaintiff are inherently
speech; thus, if Defendants lacked probable cause to arrest Plaintiff, there is no reasonable dispute
that Degfeadants were motivated against Plaintiff’s exercise of that speech. See Bailey, 78 F.4th at
814 (admissien that arrest was “at least in part because of” protected speech, and officer could not
point to other conduct that miotivated the arrest, sufficient to establish “substantial motivation”).

iv. dDefendants are not Entitled to Qualified Immunity on Plaintiff’s First
AmerdmentRetaliation Claim

Finally, Defendants’ actionstwer€not “objectively reasonable in light of clearly established
federal law,” and they are thus not'entitled to qualified immunity from suit. Keenan, 290 F.3d at
261. It was clearly established at the time of Plainfiff’s arrest that “government retaliation against
a private citizen for exercise of First Amendment tights cannot be objectively reasonable.” Id.
(citing Rolf v. City of San Antonio, 77 F.3d 823, 828 (§th Cir./1996)). Because Defendants lacked
probable cause to arrest Plaintiff—and because no reasom@ble officer would have believed
probable cause existed—Defendants’ “retaliation violated clearly estdblished law in this circuit.”
Id. at 262; see also Davidson, 848 F.3d at 394; Bailey, 78 F.4th at 814:

VII. Plaintiff Stated a Valid Claim for Supervisory Liability Against Chief Kowalski.

To prevail on a theory of supervisory liability under Section 1983 “a plaintiff must show
either the supervisor personally was involved in the constitutional violation or that thefe is a
sufficient causal connection between the supervisor's conduct and the constitutional
violation.” Evett, 330 F.3d at 689. The “misconduct of the subordinate must be affirmatively linked

to the action or inaction of the supervisor.” Southard v. Tex. Bd. of Crim. Justice, 114 F.3d 539,
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550 (5th Cir. 1997). Conversely, a “supervisor is not personally liable for his subordinate's actions
in which he had no involvement.” James v. Tex. Collin Cnty., 535 F.3d 365, 373 (5th Cir. 2008). A
“supervisory official is held to a standard of deliberate indifference, which requires proof that the
supervisor disregarded a known or obvious consequence of his action” that amounted to a violation
of Plaintiff’s constitutional rights. Evett, 330 F.3d at 689 (internal quotations omitted).

Asgis the case here, when a supervisor issues an order to a subordinate that results in a
constitutionalg¥ielation, that is enough to establish the necessary personal involvement for a
supervisory liability claimgSee Pena v. City of Rio Grande City, 879 F.3d 613, 621 (5th Cir.
2018) (“A supervisor{]] issuing a direct order to a subordinate to use excessive force demonstrates
both the necessary action and'causality for a supervisory-liability claim.”). The causal connection
is thus established if the “defendantget in motion a series of events that would foreseeably cause
the deprivation of the plaintiff's constititional rights.” Reagan v. Burns, 2019 WL 6733023, at *9
(N.D. Tex. Oct. 30, 2019) (citing Morris v. Pearbofne, 481 F.3d 675, 672 (5th Cir. 1999)).

Defendants do not dispute that Chief Kowalski had'supervisory authority over Lt. Boothe.
See Ofc. Mot. at 15-16. Plaintiff alleged he used this authefity temerder Lt. Boothe to investigate
Plaintiff’s open records request, and his subsequent communigations with Prosper Town Council,
in order to prosecute the person behind them. Compl. Y 38—39. Thése allegations are sufficient to
create a plausible inference of Chief Kowalski’s personal involvement, and cefirtSthave held as
much. See Wooten v. Roach, 431 F. Supp. 3d 875, 891 (E.D. Tex. Dec. 23, 2019) (MaZzant, J.)
(denying motion to dismiss because defendant was alleged to be the motivating factor behind
inappropriate investigations); Johnson v. Thaler, 2011 WL 2433623, at *1-3 (E.D. Tex. May I8,

2011) (denying motion to dismiss because plaintiff alleged defendant issued instructions to filé
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disciplinary charges against him to retaliate), report and recommendation adopted, 2011 WL
2358503 (June 14, 2011).

Plaintiff’s allegations of Kowalski’s involvement here plausibly demonstrate his “overt
participation” in the constitutional violation itself. Cf. Self v. City of Mansfield, 369 F. Supp. 3d
684 £700(N.D. Tex. 2019) (finding no personal involvement when plaintiff failed to suggest or
allege facts'thab allowed an inference that defendants overtly participated in asserted constitutional
violation). Plaintiff plausibly alleged that Lt. Boothe acted at the direction of his superior, Chief
Kowalski, when conducting his unconstitutional investigation. Chief Kowalski’s initial order to
investigate Plaintiff n@@ans that he was personally involved in conduct that deprived Plaintiff of
his rights. And all of this wa§ done with the “knowledge and approval of Defendant Kowalski.”
Id. at § 68.16

Plaintiff has plausibly allegedéthatgdDefendant Kowalski “issu[ed] instruction[s]” to Lt.
Boothe to start an investigation that amounted to @ vielation of Plaintiff’s constitutional rights.
Johnson, 2011 WL 2433623, at *3. At the pleadmggstagef this sufficiently establishes Defendant
Kowalski’s personal involvement, because the Complaint allegesgspecific conduct that give rise to
the asserted constitutional violation. See Wooten, 431 F. Supp. 3d atg&891; Johnson, 2011 WL
2433623, at *1-3. Chief Kowalski had supervisory duties over Lt#Boothes and his failure to stop
Lt. Boothe’s unconstitutional investigation amounted to deliberate indiffesencegoward Plaintiff’s

constitutional rights, because it was “obvious that the likely consequence” of allowing@thBoothe

' To the extent Defendants’ motion argues differently, e.g. Ofc. Mot. at 15, the Court should decline
Defendants’ invitation to reach beyond the allegations raised in Plaintiff’s Complaint, and to incorporate
their own self-serving allegations that, at this stage, are not proper for the Court’s consideration. Bosarge,
796 F.3d at 440-41.
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to continue his investigation would end in Plaintiff’s rights being violated. Compl. 9§ 129; Porter
v. Epps, 659 F.3d 440, 448 (5th Cir. 2011).

Contrary to Defendants’ argument, Ofc. Mot. at 15-16, Plaintiff does not allege that,
merely because Chief Kowalski was Lt. Boothe’s supervisor, he is therefore liable. /d. That is the
kindéof viearious liability claim that the Supreme Court has repeatedly disallowed. Monell v. Dep’t
of SocfServs. 6f City of N.Y., 436 U.S. 658, 692-95 (1978).!7 Chief Kowalski is liable because he
directly ratified the unlawful investigation from start to finish. Defendants’ other arguments are
beside the point. That Defefidant Kowalski did not apply for the warrants, subpoenas, and other
related matters is imm@terial. Ofc. Mot. at 15. Plaintiffs are only required to show that Defendant
Kowalski was directly involved in)ratifying those actions, even if he did not sign his name
personally. For all the reasons stated@bove,that burden has been met.

VIII. Plaintiff Stated a Valid «Claim for, Municipal Liability against the Town of
Prosper.

To state a claim for municipal liability underSeetion 1983, Plaintiff must show that (1) an
official policy (2) promulgated by the municipal policyfnaker (3) was the moving force behind the
violation of a constitutional right. Pena v. City of Rio Grandé€ity, 879 F.3d 613, 621 (5th Cir.
2018). An official policy “[i]ncludes the decisions of a government’sdaw-makers [and] the acts of
its policymaking officials.”!® Id. at 621-22. “If the authorized™policymakers approve a
subordinate's decision and the basis for it, their ratification would be chargeablg to themunicipality

because their decision is final.” City of St. Louis v. Praprotnik, 485 U.S. 112, 127 (1988). “Where

7 Nor does Plaintiff allege a failure-to-train theory, contrary to Defendants’ argument, Town Mot. atdl5—
16. Plaintiff has sufficiently alleged Defendant Kowalski’s direct personal involvement in the constitutional
violation itself, which is legally sufficient. Evett, 330 F.3d at 689.

'8 Plaintiff does not allege that the Town has a persistent widespread practice that rises to the level of an
“official custom.” Town Mot. at 10—-11. His municipal liability claim is predicated on the Town’s direct
involvement with Plaintiff’s investigation and prosecution..
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an official policy or practice is unconstitutional on its face, it necessarily follows that a
policymaker was not only aware of the specific policy, but was also aware that a constitutional
violation will most likely occur.” Burge v. St. Tammany Par., 336 F.3d 363, 370 (5th Cir. 2003).

“On the other hand, where an alleged policy is facially innocuous, establishing the requisite
official knowledge necessitates that a plaintiff demonstrate that the policy was promulgated or
‘implemented Awith ‘deliberate indifference’ to the ‘known or obvious consequences’ that
constitutional¥iglations would result.”” Covington v. City of Madisonville, Tex., 812 F. App'x 219,
225 (5th Cir. 2020) (quoting Alvarez v. City of Brownsville, 904 F.3d 382, 390 (5th Cir. 2018)).
“[A] final decisionmaker's adoption of a course of action ‘tailored to a particular situation and not
intended to control decisions in later Situations' may, in some circumstances, give rise to municipal
liability[.]” In re Foust, 310 F.3d 8495862 (5th Cir. 2002).

Here, Plaintiff alleged the Prospér Tewn Council met and ratified the decision to investigate
“Geoff Hodges” in order to identify and proseeute the person behind the lawful records requests.
Compl. q 38. This decision was facially unconstitutional ‘because there was nothing inherently
unlawful about the use of the pseudonym “Geoftf Hodges” t@'1nitiate a public records request; that
act alone fell short of meeting the essential elements of the"tmpersonation offense Plaintiff was
investigated and charged under. /d. § 67. Thus, the Town was “awar@ that a constitutional violation
[would] most likely occur” and nonetheless directed Defendants Kowalski®afid Boothe to
investigate, arrest and prosecute Plaintiff. Burge, 336 F.3d at 370; Compl. 38.4'hefTéwn also
had actual knowledge of the unconstitutionality of their decision to investigate Plaintiff when
Plaintiff emailed them on November 2, 2020 to explain why he used a pseudonym—to protect

himself from retaliation. Compl. 99 34-35; Dkt. 8-15."°

' The Town responds that “[a]n isolated incident cannot be the basis for holding a City/Town liable.” Town
Mot. at 8. But “a final decisionmaker's adoption of a course of action ‘tailored to a particular situation and
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To meet the second prong at the Motion to Dismiss stage, “the complaint need only allege
facts that show an official policy, promulgated or ratified by the policymaker, under which the
municipality is said to be liable. ” /d. Here, Plaintiff properly alleged that the official policy was
promulgated by the municipal policymaker, the Town Council. Compl. q 38. Plaintiff alleged that
the Prosper Town Council met to discuss the “Geoff Hodges” email. Id. And as a result of this
meeting, the Town Council directed the Prosper Police Department to investigate Plaintiff. /d. That
alone is suffiei€nt to meet Monell’s second prong.?°

Lastly, the third promg is met by showing that the official policy or custom “was a cause in
fact of the deprivationfof rights inflicted.” Spiller v. City of Tex. City, Police Dep't, 130 F.3d 162,
167 (5th Cir. 1997) (quoting [Lefall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 525 (5th Cir 1994)).
Plaintiff must allege that the “customy®r poliey served as the moving force behind the constitutional
violation,” or that his “injuries resulted frofa thejexecution of the official policy or custom.” /d.
Thus, in Groden, the court held that allegatioms of fhe“eonstitutional violation occurring because
of the official policy was sufficient to show thatithe policyawas the “moving force” behind the
unconstitutional arrest. 826 F.3d at 286. Groden sold books ingDealey Plaza about the “truth”
behind the assassination of President Kennedy. /d. at 282. The City subsequently announced that
it planned to “crack down” on vendors in Dealey Plaza. Id. A poli€e officer then arrested Groden

pursuant to a provision of the Dallas City Code which prohibits selling meschandiséyin a park. /d.

not intended to control decisions in later situations' may, in some circumstances, give rise to municipal
liability under § 1983.” Bd. of Cnty. Comm'rs of Bryan Cnty., Okla. v. Brown, 520 U.S. 397, 406 (1997)
(quoting Pembaur v. City of Cincinnati, 475 U.S. 469, 481 (1986)). Defendant also contends that there is
no written policy that shows a policy of retaliation against Plaintiff. Town Mot. at 13. However, the official
policy does not have to be in writing. Groden v. City of Dallas, 826 F.3d 280, 286 (5th Cir. 2016).

2% The Town argues that Plaintiff did not plead the proper policymaker for a Section 1983 claim. But “the
specific identity of the policymaker is a legal question that need not be pled.” Groden, 826 F.3d at 284.
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The Fifth Circuit held that, on those facts, Groden pled enough “to show that the alleged crackdown
policy [...] was the moving force behind the city’s alleged unconstitutional arrest.” Id. at 286—87.
Here, Plaintiff properly alleged that the Town Council’s directive to investigate and
prosecute Plaintiff was the driving force behind his constitutional violations. Compl. § 143. The
Towfr Council instructed the Police Department to investigate “Geoff Hodges.” Id. at 38. All the
actiong undertaken by the Police Department with regards to “Geoff Hodges” flowed from the
directive tg amvestigate the source of the anonymous records requests, and were the official
imprimatur behind his ultim@te unconstitutional search and arrest.?!
IX.  Declaratory Relief and Punitive Damages are Available.

Lastly, Defendants ate corréct that if none of Plaintiff’s substantive claims survive,
declaratory relief is unavailable. Ofc. Mot. at 30, Town Mot. at 14; see Harris Cty. Tex. v.
MERSCORP Inc., 791 F.3d 545, 552 ($th €ir. 2015). But because Plaintiff has plausibly alleged
valid Fourth and First Amendment claims,“he Court'may enter declaratory relief as well. The
Officer Defendants are incorrect that punitive damages areamavailable. Ofc. Mot. at 30. Punitive
damages may be awarded to remedy conduct that “is shown togbe, motivated by evil motive or
intent, or when it involves reckless or callous indifference“to the federally protected rights of
others.” Smith v. Wade, 461 U.S. 30, 56 (1983). Plaintiff made that'showing here. See Compl. 9
68, 78,97, 103, 105, 123, 133.

X. Conclusion

For the foregoing reasons, Defendants’ Motions to Dismiss, Dkts. 8 & 9, should'be denied:

2! Defendant points out that Plaintiff only used the term “moving force” one time in his Complaint. Town
Mot. at 12. But all that is required is for Plaintiff to allege that the official policy “was a cause in fact of the
deprivation of rights inflicted.” Spiller v. City of Tex. City, Police Dep't, 130 F.3d 162, 167 (5th Cir. 1997).
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
)
ONARD JOHNSON, )
)
Plaintiff, )
)
v. )
) Civil Action No. 4:23-cv-650-ALM
TO F PROSPER, TEXAS, )
PAUL BO an )
DOUG KO , )
)
Defendantshy )
)
RDER
Before the Court is Defendants®Lt. nd Chief Kowalski’s Motion to Dismiss, Dkt.

8, and Defendant Town of Prosper’s Motion%e*Di Dkt. 9. Having considered each Motion,

Plaintiff’s Consolidated Response, and Defendan e ereto, the Court finds Plaintiff has
plausibly stated a claim upon which relief can be granteddor e ount Plaintiff has alleged in
his Complaint, Dkt. 1. Accordingly, it is ORDERED that n otions to Dismiss are
DENIED.
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